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Q) 
No. 56819-5-11 

J-lere, six of the continuances delayi ng Garcia's trial were granted by the trial cou1t "upon 

agreement of the parties pursuant lo CrR 3.3(t)(l)." CP al 168-72, 174. The other continuance 

was granted following Garcia's request, pursuant to CrR 3.3(1)(2). Garcia provides no information 

about how any of these conti nuances and the resulting extensions of the time for trial violated the 

rules. Accordingly, Garcia's challeugc based on CrR 3.3 fails. Ri\P IO. I0(c). 

B. MAT rtlRS Otn:~m1; OR UNSUPl'ORTcD UY Tll.li APPELLATE R ECORD 

I. Challenges Based on Blue Helmet and All eged False Testimony 

Garcia claims he requested the blue motorcycle helmet be produced for DNA testing on 

November 22, 2021, and it was error for that request to be denied. Ile also cla ims that his counsel 

was ineffective for uot request ing 1ha1 the blue helmet be produced for his request. The record 

docs 1101 include Garcia 's request to produce the helmet, his counsel's fai lure to request the helmet, 

or information about any proceedings ou November 22, 202 1. Because these claims involve facts 

outside the scope of the appellate record, they fail.5 State v. Alvarado, 164 Wn.2d 556. 569, 

I 92 P.3d 345 (2008) (the court "cannot review" claims that rely on evidence outside of the 

appellate record). 

Garcia also refers to the blue helmet when he claims the elements of first degree robbery 

were not proven beyond a reasonable doubt. He argues that Ryan, Robertson, and Curtis admitted 

to lying about Garcia's involvement duriug their test imony and if the blue helmet was tested for 

DNA, it would prove that he was not the person wearing the blue helmet iu the videos from the 

day of the robbery. Garcia claims that without the false testimony and with a showing that bis 

.. , ,. ; Claims including facts outs ide of the record are more appropriate for a personal restraint pcciLion. 
See State v. McFarland, 127 Wn.2d 322, 338, 899 P.2d 125 1 ( 1995). 
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to twenty feet . 

Q . And was t here also a helmel that was located? 

A. Yes . 

Q . And do you recall what thal helmet looked like? 

A. lt. was a -- I don't . . remember what color i t was bul i t was 

defini te ly a motorcycle- type helmet; it covers the jaw. 

Q. And, sir, did you take photos of these two items that you 

just Lalked a bouc? 

A . Yes , we did . 

aft er the p hotos . 

THE COURT : Ms . Ko , we ' re going to break 

MS . KO: Aft.e r the photos , Your llonor ? 

THE COU:\T : Yea h. 

Q . (By Ms . Ko) Sir, I ' m going to s how you what ' s been ma1:ked 

79@ 

as Plaintif f' s ~xhibiLs 38 through 42, and if you could just 

briefl y give a description, f or the record, of what these 

exhibits are . 

A. Thirt y-eight is a motorcycle we fo und in t.he backyard of t he 

residence as well as 39 and 40 . Forty- one l ooks l i ke t he 

VI N number of Lhat motorcycle, and 4?. is Lhe helmet ne a~hy . 

Q. And these phctographs that were taken, do they fairly a nd 

accura l e ly depict the motorcycle and the helmet. that you 

d iscovered a t that. loca tion? 

t~ . Yes . 

MS . KO : The State offers , at this Lime, 

~-----State of Na .s /Jington vs. ,Jason Robe1:t Ca rcia1---------J 



Ii 

( Pierce County Sheriff Department lncide:Jt fncident No: 2021001663.1 · i 
! Report I 
L~uris~_!<:tion A9..e!1cy: Pierce <;:_~u~:,, Sheriff Dcea.~)_ ·--

Page 13 oi"Til 

-,-

we amvoj ::ind .iSpoke wiln Michae1: rv1ichaefsa-;-d he was vis'it~ng an acqu31nla0CP. ·named "Chris 
Ryan" who Jive s nea, U lt!e Paik Restc:1uran1 ■■■■■11■1 (M1ch aei could not tell me the address) 

j Mlchsei.;;A10 he wits lernn!r'Gh11s borrow money for the casino. Michael said h e wai<.ed into Ch11s' bedroo~ 
• ancJ another acquaintance, {SJ Jason Gar-Oia sta1ted a fight v11th hirn Michael sal{) Jason d t I hot he 
I was sent to priso.'>: for assaulting a c111ld. :las-on ther.11 s1arteCFP1.mchinq hii:n i~ the falee· Michael said Jason 
i also had a "chro •i-e .45 caliber" handgun and he was "pistol whipping" him w1lh ii M ichael pointed lo his lelt . 

eyc/c~eek w here thme v.•as sweUmg and blood t unn ing down his chee\. Jason :hen ::mmtcd the gun at .L-
! Theresa and '11111 and demanded lhey en pty lhe,,r pockets and<l)lace<> the contents on Chns' bed/lv1,chael \ ~7-

pleceo his wallel [1Deludlng his.1dentificalion) and cell pl10·1e '"' the bed. Theresa placed her cell phcne. The~ \ ' 
soic1 .Jason was readmg ntf the add ress on M1d·ael'~ Identification ma threutcnin.g manner. Mich~el Silld they 
1hen ran out the front door to escape Jason. They entered theft' vehicle bcunnB Vv nd !ett !he 
tes,dnnce to find a police sH;ition (since their phone$ wete t~kon) 'tberese--and Mrchaef..s;:uo ~lA$On wa!'.~ 

, bllow,ng thei11 on a mo!r>rcycle., which r,either coulrl fully desc~1be- but ooss1bly a d,1tor sport typre bike ... hef 
, said Jason was r.ulling U3 his shin anj displaying the gun as 111,ey we1e d'iv1ng 6 01h felt as tho11gn liie'ir lives 

1 we,e 111 dange1. Tiu:! two lheri StiVJ Deputy Carpenter on a ttaffic step near the i 5200 block. Th<Y/ pu.red ovJ, 

I and Oa1;gcd him <Jowl'. Jason le!t the area 111 an unkr1ow11 d,,ec:ion. M1<>hael sa,c he celieves C~rrs~had ~ 
something lo do with ii, bccm.fS'e h(!'i.,1as lak itty'-fnom:.r/ from the bed and lell1n9 JHso1• he had more. Michael 

i said he thought !hey were friends. bul not anyn1ore 

I Tl·eresa agreed w t1h Michuef s story, bot CH.llleLI J·,er face was g1abhcd by Jason and ht: sa·o, 'Tm 
gomg to ! ape you. rec0t d :t and get away w ith it." The.res a como!eted a handwritten sta:emont at the scene 

; See th,Jt for riore i:1form;1:ion Michael did not want to complete a hornh-.,ritten stat1:1nent at lh,~ tin·t.:. 1 I 
I 
' -Hoond Jason through 9 lobaJ,.naJ11e 1nquJ<f and I venfied hrs 1den 1ity with a booking phO(o 171e 
1 

address listed fer Jason was - . Mul~iple Deputies checked t~,,s c:dd1ess ~ut ht: waS 1101 fotmd 
I spo)(e with Jason's father and muther (Patsy Gmt1D) who allowed us to search the house and property 

! n1e>' also sard ht was no1 home al tte lime. There was a ,·,h1te trni!m to the west cf th e residence where 
! Jason lives wllh hrs girlfriend (Brenda). A red and black Suzuki spo,1 bike (unhc:ensed-VIN 111111111) was 
1 patkod n~xt to tho t1atlar. Them was no answer at th~ trailer <lnd the door 1.vas lor..ked. No movement was 

seen and it appeared ernp ty when I looked through the wmdcw. 

At th,s time I requesletf a µhone call from lhe on call delec11ve. Oet. Pawlak 11243 (Approved bv Sg, 
Andeison #87). M1cha~l and Ther~sH met at the Purkl;:md-Sp.lMlway Precinr,,1 and Detec:1ve Pa·N!ak 
conc;ludc~d !he mvcshgauon. 

01;:puty Tho·npson and I then ass1st-ed Cclt:ctive raw!al< and Minion /12,11 with the secv1ce of u 
wa11CH1: al-We searched the room near the southwl;'St corner of IJ-re residence and <he 
det<Jc11«:d g~ idenc~ we found ct blac,< ottN be)( phone case on a shc-!!f flear the wosl wu1dow 

/ 

· A twenty-dollar bill v✓ns laying r.eX1 lo it. J11 the garage we found a hardwa1 t! box Lhc::11 upp~ared~ r~ 
s"1rvedliluee footage overioeking lht:drOH1 drive...,.,~,y The iti::ms were pho1ographed and boo1<ed by F=o,ens,c 

- •eehr11eian MeH'l/42 n. -,. 

Nolh,ng further 

l1e:011ty A Oney t.9~ 

I 

I cenity to, d~clare) undor oenalty or perjury under lht:1 Jaws of lhe Sto ltj of \1Vasrun91cm lha1 the !orcgo,ng is true and cor1ect, 

_QZil.S./2Q70 .eif:rcc county Wt-, .J.5:!!.,17 - Oney, Andrew 

Reviewi;d l) Jte; 

I_- - - - - ···--- ---
Printed: l/J(}/2020 08:53:()2 

___ _._ _ _ _____ J?r,ntcd By: Automil{l.'d Polle: 
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A. Yes . 

Q. And did you separate the c e l l phone f rom the cell phone 

case that you sas: he r e today? 

n. No , I d id not . 

Q . How d i d t he cell phone become separated from Lh12 cil.se 

Lhe n? 

A. My g i rl f riend did that . 

Q . And why d.i.d s he -- do you know v:hy she sepa r ated the 

phone from the cil.se? 

A. She l .i. ked Lhe case . 

Q. Now, you testified t hat you Lal ked to the police afLer 

you were ar:ested , 

"i-\ . Yes . 

Q . 1,nd you Lo l d Lhe police a number o f lies , didn ' t you? 

A . Yeah. 

Q . You t old Lhe police -- you were trying Lo minimize your 

i nvolve ment in this whole si t uati on ; .i.s that right"? 

A . Um, I don ' L understand t hat. 

Q. Were you tryi ng to make it seem like you weren ' t all 

lhat involved? 

A. 1 might have. You would have t o be s pec i f j c , you know. 

Q. Let me ask you thi s : Did you tell t he poli ce Lhat you 

didn ' t. know that there was goi ng to be a i:obbery? 

;,, ... If I did, yeah , that's a lie . 

Q . Do you rcnv.?mber telling the police Lha t ? 

State vn . Ga r c i a - 12/2/2 1 
Chr i r:.t.op :-ier Rya11 - Cro~::; by l~s. Ol.:;on 
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Q . 

Would you rni rid readi ng thal back? 

(Page 59 , J i nes l'.)-16 

read into t he record . ) 

(Ms . Olson) Did you hea r Lhe ques t ion? 

A. Yes. 

Q. So i!.; t hat 

Let me 

was that Lr ue or no t true , thal you -­

let me sLart ,111 over agai n . 

Ill your statement to Lhe police , did you tell t he 

pol ice , .ha t yo u d i d nol set up Mr . Rober tson f o r this 

robbery? 

J:.. . Yes . 

Q. Tha t was not true , was lt? 

A. Original ly, i t wasn' t -- you know, I called h i m tor 

hero .i.n . 

Q . Bui: you knew he was going to be robbed? 

n. Evcnluall y, yeah . 

Q . Okay . And you t o)d t he pol ice that you wen t t..o the 

Emeral d Queen a fter chis robbery? 

A. Yeah . 

Q . That wasn ' t true e i ther, was it? 

A. 1'hat wasn ' t true . 

Q , You told Lhe police that you d i dn ' t ge t anyth i ng ou t of 

the robbery, correct? 

A. Ye s . 

Q . And that wasn ' t true eiLher, was it? 

St<Jte vs. Garcia - 12 / 2/?.l 

Christopher Ryan - Cro:1s by Ms . Ol s on 
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A. Yes. 

Q . And that was a lie? 

A. Yeah . 

Q . Do you remember tell i ng the police t hat Mr . Garcia put 

on gloves? 

A. Yes . 

Q. Was t hat t rue? 

A. Yes . 

Q . Ile put on gloves? 

A. Yes . 

Q. Oo you know what kind of gloves? 

A. No idea . 

Q . You recall that specifically? 

A. Yeah . 

Q. Okay. You told t he poll ce t hat you did not set up 

Mr . Robertson for thi s robbe ry; i s t hat right? 

A. No . 

Q. That wasn ' t true e i ther , was i t? 

again? 

THE: COURT : One momenl , Ms. Olson . 

Mr . Ryan, I need you to verbally answer yes or no . 

THE WITNESS : Okay. 

THE COURT : Ms. Olson , can you ask the ques t i on 

Q . (By Ms. Olson ) You tol d the police --

MS. OLSON: I ' m sorry . 

Stat e vs . Garcia - 12/2/21 

Christopt:er Ryan - Cross hy Ms . Ol~on 

59 
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A . Yes . 

Q . Yes . 

Did you tell the prosecu tor that you helped Michael 

Ryan i'rnd Theresa Curl.is l ook for the ir belon9i11gs on 

A. Michael who? 

Q . Michael Robertson -- sorry i f :r misspoke -- and Theresi:1 

Curtis , that you helped them look fo r their bel ongi ngs 

that were taken on your bed ? 

Q . Tha~ was not t r ue , citl1er? 

A. Tt1at i s true . 

Q. You -- so after Mr . Garc .i.a le f t , you helped Michael 

Robertson a nd The r esa Curtis l ook for thei r belongi ngs? 

A. Yes . And money . 

Q. To look for the money? 

A. Yeah . 

Q . Bul your tes t i mony earlier was ~hat they lc[ L as soon 

as Mr . Ga r c ia le[L? 

A. Afte r he l ef t, yeah . 

Q. So t hey slayed around? 

A. No . They dictn• ~ st ic k around, no , no. 

Q . Mr . Ryan , did you ever t r y Lo s t o p Mr . Garci a from 

robbing Mr . Robertson? 

A . No . 

SLaLe vs . Garcia - 1 ?./2 /2 1 

Chri::;lopher Ryan - Ct:oss by Ms . Olson 
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Q . So basically , you Sil, •; him at people ' ,; homes , those 

times? 

A. Yeah , that's correct . 

Q. And then olher tha n chat , d!d you spend any time with 

him yoursel f ? 

A . No . 

Q. So yo u ' re just characterizing your re .l a tionship with 

hj m as an acquuintance? 

A . Yes . 

Q. Or is thaL a str etch? 

112 

A. I mean , o r, acqua j ntance -- I wouldn ' t say he was r eally 

an acquaintance . T mean . . . 

Q . ,J\lst somebody you 've seen a r o und? 

.!; . Yeah . 

Q. Oka y . You t esLitied that whe n you spent t ime at 

Mr . Ryan ' s :lOu!,e , you would smoke heroj n with him; i s 

t hat correct? 

A. ~·hat ' s corr ect , yes . 

Q . Do you sti ll smoke heroi n? 

A. I ' ve essentially been Lrying to quit. 

Q. l -.nd have you smoked i t t oday? 

A. No . 

Q. Okay . Do you recal l tel.ling the police tha t original ly 

you were going over to Mr . Ryan ' s house to loan him 

mone y? 

State vs . Garcia ... l 2/?./?.1 

Michae l Robec l ,;on - Cross by Ms . Olson 
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A . Yes , I do . 

Q. And 1:hat wasn ' t 

A. That was a lie . 

Q. Okay . And the reason , as I unde r stand i t from your 

testimony, that you l i ed to Lhc police is heca1ise you 

were embarrassed? 

A. That ' s correc t . 

Q . \1hat were you emba rrassed about? 

l!. . I was embarrassed about: t!1e fa c t t ha t J was a n addict . 

Q . And &ha t drugs were involved? 

A. Corr ect . 

Q. And you cons i dered Christopher Ryan &o be a friend? 

A. At t he t ime I did, yes . 

Q . And you all had sounded l ike you a ll had s pe nt a Ia!r 

amount of time together over a peri od o f ~i me? 

A. P, dece n t amount , yes . 

Q . /.>.bo ut how l ong o f time do you &hink you ,,,ere s pending 

Lime wi t h Mr . Ryan? 

Jl. • • On a day- to- day bas i s o r --

Q . Li ke for the past six months , Lhe past ye,1r o r what'? 

A. Whe never I would go ove r there , 1 wou ld ha ng out f or an 

hour or Lwo, maybe , un til 'l'heresa made me leave . 

Q . She would drag you out of there , i s that ki nd o[ Lhe 

way it went.? 

J:... Yeah . 

Sta l e vs . Gaccla - 12/2/21 
Micl1ael 1,obertso~ - Cronn hy Mn . Ol son 
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DF,TECTIVE: 

CUKTIS: 

DETECTIVE: 

CUKTIS: 

DETECTIVE: 

CURTIS: 

DETECTIVE: 

CURTIS: 

DETECTIVE: 

CURTIS: 

DETECTIV~: 

CURTIS: 

DF.TFCTIVE: 

CURTIS: 

DETECTIVE: 

CURTIS: 

Ok. And this is regarding an incident that happened earl ier 
tonight. .. over in the area of ... 170'" and 4th? Docs that sound right? 

Yeah. 

Ok. 

I th ink (unintelligihle) yeah, we figured that was 170'". 

And whose house is that? 

This guy named Chris Ryan .. ? 

Ok. And do you know Chris'/ 

I. .. it 's .. . I do, but J don't. Mike knows him and I know Mike .. . I know 
he's a friend that calls all the time when he blows his money al the 
casino and Mike always is ... unfortunatcly, the nice guy ... who's like 
oh, no won-y, I got you .. . and we go over there, give him money, he 
always pays us back so then we j ust keep doing it. \v11y? I'm not sure, 
bur. .. whatever. 

Do you and !vlike live together? 

Yes, we do. 

Ok. Where 's that at'! 

We live. at his dad's house. And I' m not sure o r exactly the house 
11 umber. . . bur I know it' S off soth .. 

Is that the address that deputies went to earlier') 

Yes. Yes. 

Ok. So tell me . .. I guess, kinda walk me through what happened 
tonight. 

Ok, so how iL started, like we-we were al the house ... Chris called 
us ... or he text Mike, l'rn nor even sure. asked ifhc could borrow 
moncy .. . Mike said yes, and we ·went over to Chris ' house. knocked 
on the door, his girl li-iend answered . .. and she Lo-to ld us like sh.e 
no1111ally docs. just come inside. Chris is in the room. We went in the 
room ... Chris is sitting in the corner in a chair, and no one else was in 

Tr:rnscl'ip1 orhw,:rvicw of'Tl1l~re8~• Cunis on July 28. 2020 
Re: Stole ofWas/Jin,i!IOn v. Jason Garcia 
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A. No, I do not . I do s t ay a couple ni ght s over there, 

buL me and my kids l ive o n the other s t rccl . 

MS . KO : Thank you . l have nothing f urlhcr . 

THE COURT : Anythi ng based on LhaL? 

MS . OLSON: No t h i ng furthe r . 

Tl!E COURT : ls t his witness subject to r ecall ? 

MS . KO: I don' t be l ieve so . 

THE COURT : Ms . CurU s , t hank you £or your 

t estimony. You are e xcused . Have a good da y. 

THE WITNESS : Tha nk you . You , too . 

MS . KO: 'l'he next witness -..,il l be c omi ng , Your 

Honor . 

THE COURT : Okay . 

Be fo re I swear you i n , just one mome nl. 

How does everyone fee l about qoing to 4 : 00 with no 

breaks s i 11ce we got started at 2: 00? 

MS . KO: I 'm fi ne . 

MS . OLSON : Tha t ' s f j ne wi t h me , Your Honor . 

TIIE COURT : .I. f you do need a break, j u"t rai se your 

hand , ma:,e sure you 1 et me know . 

MlCHAF.T. ROBERTSON bei ng f i. r st duly s worn, 

t estifi ed as f ollows : 

THE COURT : Thank you . Please have a seat . 

You r1'1ay remov e your mask while tes Li f y ing . 

MS . KO : Sir , you can remove your mask . Great . 

St~tc vs . Ga rc i a - 12/2/2 1 

'T'het·e.s~ Cortis - Redirect by Ms . Ko 

(j) 
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THE COURT : I believe , No. 1 , we ' ve kind 

of just dealt with ; but it you disagree, we c an certainly 

start with No . J . 

MS. KO : I'm sorry . Are we moving on to 

No . 2 t hen? 

THE COURT : \•Jell , what I ' m saying i s that 

if you -- i f you d i sag r ee t hat we haven ' t already deal t wi t h 

No . 1 , based on t he r ulir1g that l ius t g a ve , Lhen I wou l d 

give you the opportunily t o go over No . l ; o lherwi se, we c a n 

move on to No . 2 . 

MS . KO: Your Honor , I be lieve the Court 

has dealt wi t h Sta t e's Mot ion in Limi ne No . 1 . 

TH E COURT : Okay . I just wa n t e d to make 

sure I give you t he opport uni t y, so let ' s q o ahead a nd move 

on Lo 1':o . 2 . 

MS. KO: Arid No. 2, J t hink, i s p r etty 

se l f - e xplanatory . The Cour t has j us t excluded defe ndan t ' s 

statements t hat he knew Michael Rober t son f r om prison and 

fo und t hat i t was more pre j udic i al than proba t i ve, although 

identi ty is an i ssue in this case ; and so the j ury will only 

hea r f rom the r e corded statement chat the defenda nt did no t 

know Michae l Robe rtson a~d his den i a l that he did not know 

Michael Rober Lson . 

I n t ha t same breath, the St ate i s a rgu i ng tha t the fact 

of Mr . Rober t son ' s conviction , his imprisonment a nd t ha t he 

'------ S t ate- of /1lashi ngton, v.s . Jason Robert Garcia1--------' 
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wa s conv i ct.eel and imprisoned for assau i t i ng a child i n the 

second deg ree t hal Lhat a ll should be excised . 

For all Lhe nwsons that t he Cour t. j us L art icula t ed v,hy 

those similar [ acts rel ated to the def endan L should be 

exc ised , i L i s pre j ud i c i al, more p r ejudi cial than p r obaLive . 

The r e i s no probat i ve va l ue as to what t l1e defendant -- what 

t he vic Li m was convicted of, t he fac Ls bel1ind it and why he 

wcnL Lo prison. All of t hose fac l s are, again , in the 

State "s opi n!on, mor e prej udic i al Lhan p r obative and, 

Lhe r e l o re , is mov i ng t o excise . 

THE: COURT : Thank you . Ms . Ol son? 

MS. OLSON : Your Honor , we are no t goi ng 

Lo ob j ect t o that . 

THE COURT : Okay . No . 2 -- State ' s Mot i on 

i n Li 1nine No . 2 will be gran ced in ful l . 

MS. KO : Wi t h r espect t o Mot jon in Limine 

No . 3 , t he St.il. te i s wi thdra1,1i ng that motion , You r Honor, so 

i f t he de f endant does e l ecL Lo test i fy , the State wil l no t 

mo ve i:.o a dmit his forge r y a nd possess i on of stol e n propert y 

con vj ctions wh ich a re more ~han ten years old . 

T HE COURT : Okay . Stat e ' s Motion i n 

Liml nc No . 3 i s withdrawn . 

Let ' s move to No . 4 . 

~S . KO : Ye s , the next moti on in limine 

goes t o whe ther o r not the codefendant ' s g i r lf riend, 

'------St a t e of !vasl'lingr.on vs . ,lason RobeL• t , Carcia1-------' 





Fi led 
Washington Stale 
Court of Appeals 

Division Two 
IN THE COURT OF APPEALS OF TliE STATE OF \V ASI-ITNGTON 

April 24, 2023 

DIVISION II 

STATE OF W ASmNGTON, 

Respondent, 

v. 

JASON ROBERT GARCIA, 

Appellant. 

No. 56819-5-11-11 

ORDER DENYING tvlOTION FOR 
EXTENSION OF TIME TO FILE 
MOTION FOR RECONSIDERATION 

AND 
ORDER GRANT ING MOTION TO 
STRIKE UNTIMELY SUPPLEMENTAL 
STATE!v!ENT Or ARRANGEMENTS 

Appellant moves for a 30-day ex tension of time to file a motion for reconsideration in 

this matter. 

Respondent moves for the court to strike appellant's supplementa l statement or 

arrangements filed April I 3, 2023, in this matter. 

Upon cons ideration, the court denies appellant's motion and grants respondent's motion. 

According, it is hereby 

ORDERED thm appellant's motion to extend ti me 10 li le a motion for reconsideration 

is DENIED; and it is farther 

ORDr.RED that respondent's motion to strike un timely supplemental state1ncnt or 

arrangements is GRANTED. 

l'AN l~L: Jj. L EE, CHE, PRICE 

FOR THE COURT: 

.. r 
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COURT OF APPEALS OF THE STATE OF \.VASHJNGTON 
DIVJSJON TWO 

STATE OF \VASHINGTON, ) 
Respondent, 

v. 

JASON GARCIA, 
Appellant. 

) 
) 
) 
) 

) 
) 
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NO. 56819-5-TT 

COUNSEL'S 
DECLARATION IN 
SUPPORT OF 
EXTENSION OF 
TltviE FOR 
RECONSIDERATION 

I, Jennifer \Vinkler, duly sworn on oath, hereby declare as 

follows: 

l . I am a staff attorney at Nielsen Koch & Grannis nnd 

am appointed counsel for Jason Garcia in the criminal appeal 

captioned above. 

2. Garcia fi led a RAP I 0 .1 0 Staiement of Additional 

Grounds for Review (SAG) on October 26, 2022 raising issues 

not raised in the Brief of Appellant. The SAG references evenis 

occurring on November 22, 202 1 leading to various erro rs. 

COUNSEL'S DECLARATION 
IN SUl'l'ORT OF EXTENSION OF Tllv1E 
FOR RECONSJDERATI0:--1 - .1 

'.,. 



3. I have practiced in the appellate courts of 

\Vashington for several years and have represented many clients 

over the years who exercised thei r right to file a SAG under RAP 

10. 10. As is my practice, T reviewed Mr. Garcia's SAG to 

determine whether this Court had every(hing it needed lo address 

l\,fr. Garcia's claims on the merits, including whether thjs finn 

had requested transcription of all necessary superior coun 

hearings. 

4. I reviewed a substantively unaltered electronic copy 

of the Pi.crce County docket for the case, which th is finn had 

saved from the Internet prior to my assignment to the case. The 

docket revealed no record of any hcar.i ng occurring on November 

22, 2021 (no minutes, no related order). I detennined no hearing 

had occurred on November 22, 2021, nor had any order been 

entered, and therefore there was no record that could be provided 

to this Court. l therefore took no further action. 1 Appendix A. 

1 In my experience, many appellants are nol fa miliar w ith the 
idiosyncras ies of "the record" on a dire.ct appeal and, often. there 

COUNSEL'S DECLARATION 
IN SUPPORT OF EXTENSION OF TI.IVIE 
FOR RECONSIDERATION· 2 
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5. In this Court's March 28, 2023 unpublished 

decision on this matter, this Court declined to address some of 

Mr. Garcia's SAG claims based on the lack of record related to 

the events of November 22, 2021: 

The record does not include Garcia's request to 
produce the helmet, his counsel's failure to request 
the helmet, or info1niation about any proceedings on 
November 22, 2021. Because these claims involve 
facts outside the scope of the appellate record, they 
fai l. Sta(e v. Alvarado, 164 Wn.2d 556, 569, 192 
P.3d 345 (2008) (the court "cannot review" claims 
that rely on evidence outside of the appellate 
record). 

Unpublished Opinion at 13 (footnote omitted). 

6. Again, as far as undersigned counsel knew, and 

undersigned counsel's finn 's office staff knew, there was no such 

record. 

7. However, as is apparent from M r. Garcia's April 12, 

2023 motion for extension of time to file his motion for 

reco1lsidcration ("Request for Continuance"), he obtained a list 

is confusion about the nature of on-record versus off-record 
discussions. 

/I 

COUNSEL'S DECLARATJO:-;i ·~ ' 
fN SUPPORT Or EXTENSION OF TIME 
FOR RECONSIDERATJOK - 1 



indicating that, despite no minutes for such a hearing having been 

fi led, such a hearing may have OCClllTed. 

8. On April 12, upon learning there may have been a 

llearing on November 22, 202 1, undersigned counsel spoke with 

the office manager a t undersigned counsel's finn, who typically 

handles record requests. The ofiice manager contacted the court. 

reporter for the Pierce County Superior Court presiding judge 

and inquired whether such a hearing occurred. The office 

manager learned there \Vas such a hearing and has ordered 

transcription of the hearing. We have obtained an electronic 

copy of the hearing but not tile minutes. 

9. Since Apri l 12, counsel has spoken with several 

a ttorneys at this finn who had (or had heard of) similar issues 

with Pierce County failing to fi le bearing minutes in the 

appropriate case files, leading to the exis tence of ''h idden'' 

hearings, which were often belatedly d iscovered. 

l 0. lt appears Pierce County's appellate prosecutor was 

also unaware of the exis tence of such a hearing. On April 13, 

COLJ:'-/SEL·s DECLARATION ·, 
T>i SCPPORT Ot EXTENSION OF TIMF. 
FOR RECO~SlDERATION - 4 



2023, appellate prosecutor Teresa Chen sent unrlersigned 

counsel an email inqui ring if this fim1 had fi led a statcmenl or 

an-angemcnts "to prov<:: to the client that there wi::re no 

proceedings on that. dati::." Appendix Il (unaltered email). 

l I. Undersigned counsel filed a Supplemental 

Statement of Arrangements on April I 3 noting that this firm is 

seeking transcription of the November 22, 2021 hearing. 

12. Pierce County has now objected to the filing of the 

Supplemental Statement of Anangements. Undersigned counsi::I 

will formally respond and will refer to this declaration, which is 

being fi led first to timely inform this Court of these recent 

developments and to support Mr. Garcia's motion. 

13. Undersigned counsel files this di::c laration 10 

support of Mr. Garcia's motion asking for rnorc. time to file a 

motion for reconsideration. As is apparent, through no fa ult of 

Mr. Garcia, Pierce County fa iled to properly document the 

November 22, 202 I hearing, leading to lhe current situation. 

LJnclersignccl counsel' s Jirrn is now taking steps to perfect the 

COUNSEL'S DECLARATION 
IN SUl'POlff OF EXTENSION OF TTME 
FOR RECONSIDERATION . 5 



record so that tvfr. Garcia's claims may be considered on the 

merits rather than surnmarily rejected. 

J declare under penalty of perjury under the laws of 
the State of \.Vashington that the foregoing is true and 
correct. 

I further cerH(y that this document. is prepared in 14-
point font and contains 842 total words. 

DA TED (bis 14th day of April, 2023, at Seattle, 

\Vasbing(on. 

Respec tfu lly submitted, 

NIELSEN KOCII & GRANN IS 

for,.~ 
itNNIFER \VlNKLER 
\1/SBA No. 35220 
O ffice ID No. 9105 1 

t\ttomeys for Appellant 

1 · COU '.\ISF-1.'S DECLARATION 
TN SUPPORT OF EXTENSION OF Tl iv(E 
FOR RECONSIDERATION - 6 
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STATE OF \VASHINGTON, ) 
Respondent, 

V. 

.JASON GARCIA, 
Appellant. 
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NO. 56819-5-Il 

ANSWER TO 
MOTION TO STRIKE 
SUPPLEl'vIBNTAL 
STATEMENT OF 
ARRANGEMENTS 

I. IDENTITY OF ANS\VERING PARTY AND RELIEF 
SOUGHT 

/\ppcllant Jason Garcia requests under RAPs 1.2, 7J, 9.2, 

9. 10, 18.8 and State v. 1-larvcv, 175 Wn.2d 919,288 P.3d 1111 

(20 12), that this Court deny the State's motion to strike the 

supplemental sta tement of arrangements, permit the filing of the 

April I 3, 2023 supplemental statement of arrangements for !he 

November 22, 2021 hearing, and allow the appellant to 

supplement the record. 

ANSWER TO lv!OTION TO STRIKE 
SUPPLEMENTAL STATEMENT 
OF ARRANGEMENTS - l 



II. FACTS RELEVANT TO MOTION 

The facts supporting th is motion are set fo11h in 

undersigned counsel 's declaration in support of extension oftime 

for reconsideration, which was filed in this Court earlier today, 

and is incorporated by reference. 

Ill. GROUNDS FOR RELIEF AND ARGUMENT 

This Court should deny the State's requested relief and 

pennit the filing of the April 13 supplemental statement of 

an-angements and permit supplementation of the record. 

The Rules of Appellate Procedure "will be liberally 

interpreted to promote j ustice and to facilitate the decisions of 

cases on the merits ." RAP l.2(a). This Court has authority " to 

perform all acts necessary to secure the fair and orderly review 

of cases," RAP 7.3, and to "waive or alter the provisions of any 

of these mies .. . in order to serve the ends of j ustice." RAP 

I 8.8(a). This Court is specifically authorized under RAP 9.1 0 to 

grant a pa11y's motion to correct or supplement the report of 

ANSWER TO MOT!O::,..i TO STRIKE 
SUPPLEMENTAL STA TF.MENT 
OF ARRANGE1vlENTS - 2 



proceedings. The appellant need only show a "colorable need" 

for the requested transcript. Harvey, 175 \Vn.2d at 921. 

This Court declined to address issues in Garcia's 

Statement of Additional Grounds on the merits based on the lack 

of record of events occurring <.lll November 22, 202 I . See 1\1arch 

28, 2023 Unpublished Opinion at 13. But !his lack ofrceord was 

not Garcia's fault. As demonstrated by facts set fo1th in 

undersigned counsel's declaration, which is incorporated by 

reference, both undersigned counsel and appellate counsel )or 

the State were unaware of the existence of the relevant hearing. 

I lad the Pierce County Superior Cou1i correctly documented the 

hearing, a record of !he hearing would have been avai lable for 

this Court's review. 

To serve the ends of justice, this Court should deny the 

State's motion, accept the supplemental statement of 

arrangements, and allow supplementation of the record. 

ANSWER TO MOTION TO STRI.KE 
SlJPPLl-'M 1-'NTAL STATEMENT 
OF ARRANGEMENTS - 3 



IV. CONCLUSION 

Considering the facts of this case- including the State's 

own apparent unawareness that the relevant superior court 

hearing occurred or existed-this Comt should deny the State's 

motion to strike, accept the supplemental statement of 

a1Tangements, and permit supplementation of the record. 

[ certify that this document is prepared in 14-point font 
and contains 454 words excluding the parts exempted 
by RAP 18.17. 

DATED this 14th day of April, 2023. 

Respectfully submitted, 

NIELSEN KOCH & GRANNIS 

-~-ER _ _ _ 

\VSBA No. 35220 
Office ID No. 91051 

Attorneys for Appellant 

ANSWER TO MOTION TO STIUKE 
SUPPLEMENTAL STATEMENT 
OF ARRANGE!V!F,NTS - 4 



Pie1·c(' County Superior Courl Criminal Cusc :w~1 .. 019<,4 .. 1 

Defendant: JASON ROBERT GARCIA 
Access: Public 
Juns~iction: SUPERIOR CT • PIERC[ cry 
lnibal ,\rresl Date : 07/29/2020 

Attorneys 
Name firm Rote Type 

Pros 
D~f(:? 

Sunni Young Ko 
Paul<1 T11c:;klield Ol~on 

Proscc.utmq Anornev 
Self Employed 

U:AD COUNSEi. 

LEAD COUNSEL 

Charges 
Count Type Description 

l Original ROBBERY IN THE FIRST DEGllEE 

Final ROBBERY IN THE FIRST DEGREE 

2 Odgln,1I ROBSERY IN l'HE FH\ST DEGREE 

Final ROBBERY IN me FtRST DFGREE 

3 Original UNLAWFUL IMPRISONMENT 
Final UNlAWFIJL JMPRISONMEITT 

11 Original UNI.AWl·UL lMPH.lSON"1EN I 

Final UNLAWFUL [MPRISON/·1ENT 

--------------- - --··. 

RCW 

~, 9A,S6.2Q0(!l.<aUil.Clil 
.{llil(I!). 

Disposition 

9A.s6.190 . ~ ,7.!!!H! l.(!D.(i ).@ GLTY AS CHGD/JURY 
(ill).(!!). 

9A.56.190 . 9A.56. 200( l l(it).m.cm 
< illH!!l 
2.11,;.§..lill. 9A.56.200(!J.(!l).(!).(!!l GLTY AS CHGD/JLJRY 
.ClliUll). 

9A-40,040 
9A-40.Q40 

9A,4Q,04Q 

M .-..40,040 

GLTY A~ CHGOJ)URY 

m.TY AS CHGO/.HJHY 

5 Orig;nal UNLAWFUL POSSESSION OF A FIREARM IN THE FIRS'r ~O.(!l.(~ ). 

Filings 
Fillng Date 

07/30/2()20 

07/:l0i2020 

07/30/2020 
0 7/30/2020 

OCGREE 

Filing 

@ INFORMATIQN 

(i) AFflQAVIT/PETERM!NAUON FOR PROBAQLE CAUSE 
LAW ~NmRCEMENT INFOllMATIOf'J SHFFT 
LAW ENFORCEMENT INI ORMAI JON SliEC I 

07/30/2020 PRE-TRJI\L INDIGENCY REPORT 

0 7/30/2()1.0 0,..Q8Q.ER.J;Jiltl»LISH1NG CONDITIONS OF RELEASE 
0 7j30/7070 lr.l .. ORDER PROHIBITING CONTACT PENDING mse 
07/30/2020 Is)_ QRDER PROHIBITING COl'il&CI eENDING D1$P 

07;'30/2020 I!) ORDER FOR HEARING. 
07/31/2020 RI NPJl,E O.f...AWARANCe 

08/ I o;io20 0 . ..ru;.c~IPT OF DISCOVERY 
08/ 17/207.0 ~...!Ul~IDT OF l;)ISCOYERY 
08/13/2020 ~ ORDER FOR HEARING 

08/l7/2020 I!) RECEIPT Of DI§&~ 

08/ l 9/2020 1§'.1 CLERK'S MINUTE ENTRY 

08/20/2020 l!'.J VICTIM STATEMENT 
o:,1201io20 0 VICTIM STAI~ 

09/08/2020 1§1 ORDER FOR CONTINUAN..CE Of TRIAL DATE 
09! 14/2020 ~ RECEIPT Of DISCOVERY 

l0/19/:?020 Is) RECE[PJ Of DISCOVERY 
I 0/22/2020 @ ORDER FOR HEARING 

11/05/2020 lfil ORDER FOR HEARING 

1 l/"l9j2020 1§1 ORDER FOR CONTINUANCE Of TRIAL DATE 
12/31/2020 l£l RECEIPT OF DISCOVERY 

0 fi04/202l fo) RECEIPT OF DIS<;QJ@ll 

0 1/ 14/2021 l!'.J RECEIPT OF OISCOVERy 

Access 

Public 

1,ublic 

Sealed 
Sealed 
Sl!(1led 
Public 

Publi( 

Public 

Publ11: 

Pubht 

Pubhc 
Pubhc 

Public 

Public 

Publtc 

Puhtic 

Public 

Pi1bhc;:: 

Pubhc 

Public 
Publk­

Publk 

Public 

l'uhlic': 

Public 

Publlc 

Pages 

5 

3 

J 

J 
3 
2 

l 

l 

1 

2 

I 

t 
1 

l 

2 

3 

2 

1 

1 

Sentence 
Date 

Mlcrotllm 

f 



02/16/ 2021 [?) RETURN ON SUBPOENA Public 1 
02/16/202 1 @ RETURN ON SUBPOEN~ Public I 

02/ !6;2021 fil RETURN ON SUBPOENA Public 1 
02/17/2021 @ RETURN ON SUBPOENA Public 1 
02/17/202 I 0 RETURN ON SUBPOENA Public 1 

02/22/2021 @ STATE'S LIST OF WITNESSES Publlr. 2 
02/26/202 I lfil ORDER FOR CQNTINUANCE .. OJ; .. IfUllkQ.6-1:~ Public 1 

03/15/2021 @ RECEIPT OF DISCOVERY Public 

03/15/2021 \§1 AFEU~AVIIlO~S:b&BAIUU:j QE ~QN S~BVI&li Public 1 
OJ/2'.>/l02 I till OMNIBUS ORQ~ Publi-c 3 

0 3/25/2021 ~ ORDER FOR HEARING Public 1 
03/31/2021 @ CLERK'S MINUTE ENTRY Public 2 

03/31/2021 Is) VICTIM STATEMENT Public 2 
04/14/2021 @ RECEIPT Of DISCOVERY Public l 

04/)4/tOtl Is) RETURN ON SUBPOENA Public 

04/14/2021 je) RETURN ON SUBPOENA Public 
04/14/2021 0 .RETURN ON SUBPOENA Pvbjic l 

04/ 15/20/ i fsl RETURN ON SUBPOENA Public I 

04/16/2021 f§l RETURN ON SUBPOENA -:3 Pubfit 3 
1)4/ J 9/20:l I Is} RETURN ON SUBPOENA Public I 

04/26/2021 Rt RETURN ON SUBPOENA Public 1 
04/26/202 I @ RETURN ON SUQPOENA Public 

01/J6ii.02l Is) RECEIPT OF DISCOVERY Public 

04/27/2021 l?J RECEIPT OF DJ$CQVERY 1->ub lic 

04/28/2021 @ RECEIPT Of DISCOVERY Pubhc 1 

05/03/2021 ~ ORDER TO PRODUCE VIDEO Public 2 

05/06/2021 @ J2UWJ2ANT'S YSJ OF WIINESSES Public 3 

05/07/2021 lfil TRIAL REAllll!llSS..(;.QJ:tf.EJlEm;.ul.fl.~ll Publit 3 
05/ "10/2021 0 STATE'S LIST OF WITNESSES Public 

05/10/2021 @ RETURN ON SUBPOENA Public 

0'.>/ l2/202J k) RECE:IPJ OE PISCOVEIU'. Pubhc l 

05/ 19/2021 ~ ORDER FOR ~QNTINUANCE OF ! RIAL DATE P1,.1blic 

05/26/2021 ~ QBQl;B FQB tQt4TUH..!8f.!!~E QF TRIAi, f2AJ:E Public I 

06/01/2021 0JIAic;,TRIAL BRIEF Pul)li<. 16 
06/01/7()2 1 Is) RECEIPT OF DISCOVERY Public j 

06/02/2021 l?J RECEIPT OF DISCOVERY Plll)lic. 1 
l)G/04/202 I Is) RECEIPT ..Qf..PISCO)IERY Public 

06/07/2021 ja ORDER FOR CONTINUANCE OF TRIAL DATE Public 

06/18/2021 f~ QRDER FQR HEARING l>ubli<: I 

06/21/2021 fu~IAL BRIEF Public t3 
06/21 /202L @ t!'IQIJQ~ AbQ AEEJQA,~II IQ ~UPfBf;SS ~ID~O Public 33 
OG/21/2021 i§l--2B9£..UQIU'J).NJINUANCE OF TRIAL PATE Public l 

06/23/2021 Is) RETURN QN SUBPQ.s!jA P1.1blic I 

06/23/2021 ffLRETlJRN ON SUBPOEN~ Public 1 
06i7.4/2021 fas.rnJRN ON SUBPOENA Puhlir. I 
07/13/2021 Is) RETURN ON SUBPOENA Public .I 

08/26/2021 ~ ORDER FQR CONTJ~!.!a~tJ; QF TRIAL DATE Pub lic I 

09/14/2021 @ RECEIPT OF DISCOVERY Public 1 
11/0)/2021 @ RECEIPT OF DISCOVERY Public I 

11/12/2021 I!) STAT!:$ RESPONSE Public 7~ 
11/151'071 {?) STATE'S I 1ST OE WITNESSES Public I 

I 1/19/2021 ~ ORPEB FOB HEARING Public 

11/23/2021 le) PLAINTIFF'S PROPOSED INSTRUCTIONS Public: 44 

l l/29/207.1 0_.nATE'S ~UPP MEMO 2N tQtQtiSfl6A!OR STATEMENT Public 44 
11/29/202l ~ ~TlP~b8TJQt:j A5 IQ AQMI~SIBILITV QF DEF~NQAtUS llAlf:f!'ll;;fjJ~ Public: /4 

J 1129/:l()2l ~ QBQER Rl; i. PRlQR !:;ONVl~TIQN ilL.~Mf:tH Public 4 
I l/29/2021 ~ EXHIBITS RE!:;EIVEQ IN llAULI • t,OTIQNS I~ LIJ!UNE Public I 

ll/29;2021 I~ gxttUUIS B~tl;lllf;P IN VAULT .. 31S t!EABl~Si Puhlic 1 
12/01/2()21 1§1..,lllRY PANEL S ELECTION UST Pubhc 2 



12/01/202 l ~'U!Al!JJ. 
12/0 l/.021 Is) RECEIPT OF DISCOVERY 

12/01/202 1 ~ PEREMPTORY CHALLENGE SHEET 
12/03/202 1 1§1 l\JRX COJllf.lJJ:LSJ:IUI 
12/06/2021 Fa) FINDINGS OF FACT ANO CONCLUSIONS QF LAW ON APMISSIBILJX Of EVI DENCE 

12/07/202 1 1§1 WITNESS RECORD -TRIAL 
12/0 / /202 1 1§1 ORDER ON MOTION IN UMINE 

lZ/07/2021 ~ EXHIBITS RECEIVED IN VAULT- TRIAL 

12/08/2021 ~= 
l 2/0 9/20 21 lfil CLERK'S MINUTE ENTRY 

t2/ 09/2021 1§1 COURT'S INSTRUCTIONS JO JURY 
I )j09/2021 la} SPECIAL VERDICT FORM 1 COUNT 1 • 

12/09/2021 Is) SPECIAL VEBDJCT FORM 2 COUNT 2 -

t2/09j2021 1§) SPECIAL VERDICT FORM 3 COUNT 3 
1 2;'09/2021 ~ SPECIAL VERDICT FORM 4 CQUNT 4 

12/09/2021 ffl:O VERDICT FORM l COUNT l - GUILTY 

12;ow 2021 1§1 VERDICT FORM 2 COUNT 2 - GUlLIY 

12/ 09/202 1 ~ VERDICT FORM 3 COUNT 3 - GUILTY 

12/ 09/202 1 ~ YEflOlCJ FORM 4 COUNT 4 - GUJLIY 
l 2/09/202 I la! VERDICT FORMS COUNTS .. BLANK 
12/09/2021 (ID ORDER FOR HEARING 

12/09/2021 1§1 ORDER ESTABLISHING CONDITIONS OF RELEASE 

01/ 18/2022. ~ ORDER FOR HEARING 
01/26/2022 ~ I PJ OF DISCOVERY 
03/01/2022 ll:i ORDER FOR HEARING 

03/22/2022 @ RESTITUTION JNFQRMATlQN 

03/ 25/2022 k) SIAIE'S MEMORANDUM RE SENTENCING 
0:;/31/ , ()27 @ DEFENDANT'S RESPONSE TO STATE'S SENTENCING MEMO 

Prooeeding.s 

Date Judge Dept Type 

0 7/30/2020 01 :30 PM CRIMINAL Di VISION 2 CO2 ARRAIGNMENT 

·----------------- --
0S/l9/2020 OJ :30 PM CRlMINl\l DIV ISION 2 

09/08/2020 01:30 PM rnlM fNAL UJVISJON- l'Rt SIUlNG 
JUDGE 

0 9/71I/ :JO:ZO 0 8 ::iO AM CRIM INAL DIVISION4 PRES 101NG 
JUDGE 

\0/ 22/ 2020 08:15 /\M CRIMIN/,L D11,1 510 N- PRESIDING 
JUDG~ 

11/05/2020 01:30 PM CRIMINAL DIVISION- PK~SllJING 
JlJDllF 

1 1/05/2020 0 1:30 PM CRIM lr,/AL l)JVIStON• PRES(l)ING 
llJDGE 

11/1912020 01 :30 PM CRIMINAL DIVISION· PRESIDING 
JUDGE 

-- ····------------·-···••<, 
l 1/19/2020 01 :30 PM CRIMINAL DIVISION· PRESIDI NG 

JUDGE 

12/09/ 2020 08 :30 ,\M CRIMINAL D IVISION· l'RLSIDING 
JUDGE 

CO2 BAIL HEARING 

CDP J OMNIBUS HF.ARING 

CDPJ JURY TRIAL 

CDPJ OMNJRUS HFI\RlrvG 

COP) OMNIBUS HEARJNG 

COPJ CONTINUANCE 

CDPJ OMNIBUS HEARING 

CDPJ CONTINUANCE 

CDP! lURY TRJ,\l 

Public 

Public 

Public I 

Public 5 

Public 4 

Public I 

Public 3 

Puhlic s 
Public l 

Puhlfc 10 

Public 3 1 

PubllC 1 

Public 1 

Public l 
Publit; 1 

P·ublic l 

Public 

Public I 
Public j 

Public 

Public 1 

Public 2 
Public l 

Public I 

Public 1 

-Conf1<Jentfal s 
Public 6 

Public 8 

~ PURCHAS£ COPIES 

Outcome 

ARRAIGNED 

HELD 

CONTINUED 

t:OtHINlJED 

CONTINUED 

CONTINUtD 

CON1 I NllF.D 

CONTINUED 

HFLD 

COl'ITINUEfl 

02/26/2021 08: 30 AM CRIMINAL OtVl5lON- PRESIDING 
JUDGE 

CDP) TRIAL READ INESS 51Al US llCARI NG CONTINUED 



03/15/2021 08:30 AM CRIMINAL DIVISION PRESI DING 
JUDGE 

03125/2021 08:45 AM CRIMINAL DIVISION· PRESIDING 
JUDGE 

03/31/2021 08:30 /1M CRIMINAL DIVISION• PRESIDING 
JUDGL 

CDPJ JURY TRIAL 

CDPJ OMNIUUS HEARINC 

CDPJ BIIIL HEARING 

CONTINLJED 

HELD 

HELD 

05/07/202 1 08: 30 AM CRIMINAL DIVISION· PRESIDING 
.JUOGF 

CDPJ TRIAL READINESS STATUS HEARING HELD 

OS/19/2021 08:30 AM CIUMIN1\L DIVISION· PRESIDJNG 
JUDG~ 

OSW)/202 1 08:30 AM CRIMINAL DIVISION· PRESIDING 
JUDGE 

05/26/202 1 08:JO AM CRIMINAL DIV!SION· PRESIOING 
JUDGE 

05126/ 2021 08 :30 AM CRIMINAL DIVISION· PRESIDING 
JUQGE 

-----· --- ---------
OG/07/20l l 08:30 AM CRIMINAL OLVISLON· PRESIOINC 

JUDGE 

06/07/2021 08:30 AM CRIMINAL DIVISION· PRESIO!MG 
JUDGE 

06/21/2021 (>(/:30 AM CRIMJNAL lJIVlSION· PReSlDING 
JUDGE 

06/21/2021 OS:30 AM CRIMTNi\l DIVISION • l'RFSIOING 
JUDGE 

06/21/2021 08: 30 AM CRIMINAL DIVISION· PRESIDING 
JlJD(.iF 

CDPJ CONTINUANCE 

CDPJ JURY TRIAL 

CUP I JURY rRI/\I 

CDPJ CONTINUANCE 

UJPJ CONTINUANCE 

CDPJ JURY TRIAL 

CDPJ MO rlON• 
WITHDRAWAL/SUBSTITUTION 

CDP.I CONTINUANCE 

CDPJ JURY TRIAL 

·-·-··········-···---····-····-··-·------- ----······--·····-········-···· 
08/26/2021 08::lO AM CRIMINAL lJJVISfON· PR~SlDING 

JUDGE 

08/26/?.021 08: 30 AM CR IMINAi P IVl SJ()N• PRESIIJIN(; 
JUDGE 

COPJ CONTINUAN(;E 

CDP) JURY TRIAL 

HELD 

CONTINUED 

CONTINUED 

H~LD 

HELD 

CONTINUED 

CANCELLED 

HELD 

CONI INUeD lWUJ<iog~p~ 
Provided 

HFLD 

CONTINUED 

1li19/2021 OS:30 i\M CI\LMi NAL DIVISI ON- PRES!Dli'JG 
JUDGE 

CDPJ TRIAL READINESS STATUS ~IEARING CANCCLl.ED 

----- -----··--···-·····-·········. 
"'1""~1""/2- 2-./-2021 08,30 At-1 CRIMINAL 'DIVISION- PRES!DtNG­

JUOGE 

ll/ 29/2021 08:30 AM CLARENCE IIENOCRSON JR 

02/04/2022 OL :30 PM CLARENCE HENDERSON JR 

03/04/ W22 0 l :30 PM CLARENCE HENDERSON JR 

04/0 1/7022 Ol :30 PM CLARENCE IIENOFRSON IR 

;VDRiilNf>gofi'j 

21 JURY TRIAL 

21 SENTENCING DI\TE 

21 SCNTCNCI NG DATL 

21 SENTENCING DATE 

Incidents 
Incident Number 

2021001653 
Law Enforcement Agency 

l'IERCE CUUN I Y SHERI FF 

Superior Court Co·Oefendants 

Cause Number 

20·1·01963-3 

Judgm~nts 

oetendant 
CHRISTOPHER LOREN RYAN 

l:IELO 

HELD 

CONTINUED 

CONTJNUm 

WQ.r.Js.i.Dg.£2P.ies 
ftAl!:idtd 

Offense Date 

07/28/2020 



IN THE SUPERIOR COURT FOR PIERCE COUNTY WASHINGTON 

State of Wasilinglon, 
Plaintiff 

vs. 
JASON ROBERT GARCIA 

Defendant 

IT IS HEREBY ORDERED that: 

1 The following court dates are set for the defendanr 

No 20-1-01964· 1 
SCHEDULING ORDER 

Hearing Type Defendant's Presence Date & Time Courtroom 

CONTINUANCE Monday, Nov 22, 2021 8:30 AM 260 

JURY TRIAL Required Monday, Nov 29, 2021 8:30 AM 260 

2. The defendant shall be present at hearings marked REQUIRED and report to the court, oom indicated at 
930 Taco ma Avenue South, County-Ci ty Building, Tacoma, Washington, 98402 

Pursuant to CrR 3 .4 Defendant may appear through counsel except for Jury Trial, Trial Readiness Status Hearing. 3.513.6 
Motion Hearing, Change of Plea, and Sentencing. The Court requires Defendant to also appear in person/remotely (circle 
one) at ______ (name of hearing), finding good cause exists to require the Defendant's presence because: 

DEFENDANT'S FAILURE TO APPEAR AT A REQUIRED HEARING WILL RESULT IN THE 
ISSUANCE OF A BENCH WARRANT 

DAC; Defendant will be represented by Department of Assigned Counsel. 3. [Kl 

□ Retained AllOrney; Defer,dant will hire their own attorney or, if indigent, be Screened (interviewed) to, 
Department ol Assigned Counsel Appointment. 

DATED: 11119121 

Copy Received: 

aula Tuckfield Olson 
Attorney for Defendant/Bar #11584 

20-1-01964-1 

Ordered By: 

JUDGE/COMMISSIONER 

Sunni Young K(> 
Prosecuting Attorney/Bar 1120425 

ORIGINAL Page l of l 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

 

DIVISION  II 
 

STATE OF WASHINGTON,  No. 56819-5-II 

  

   Respondent,  

  

 v.  

 UNPUBLISHED OPINION 

JASON ROBERT GARCIA,  

  

   Appellant. 

 

 

 

 

 PRICE, J. — Jason R. Garcia appeals his convictions for robbery and false imprisonment, 

arguing that his public trial right was violated when a sidebar was conducted without its contents 

being memorialized on the record until the next trial day.  Garcia raises additional claims in a 

statement of additional grounds (SAG).  We determine that the sidebar in Garcia’s trial did not 

implicate his public trial right and that Garcia’s SAG claims fail.  We affirm. 

FACTS 

I.  BACKGROUND 

 In July 2020, Garcia and his friend, Christopher Ryan, set up an acquaintance, Michael 

Robertson, to be robbed.  A video recording system at Ryan’s home captured images of several 

people, including Garcia, on the premises on July 28.  The recording and its timestamp showed 

Garcia leaving Ryan’s house around 5:00 p.m.  About ten minutes later, a man on a motorcycle 

with a blue helmet arrived at the house.  Ryan later identified the man on the motorcycle as Garcia.   
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 Around 6:00 p.m., Robertson and his girlfriend, Theresa Curtis, also arrived at Ryan’s 

house, and Ryan let them in.  Garcia entered the room where Robertson and Curtis were and 

ordered Robertson to empty his pockets.  A fight started.  Garcia, armed with a firearm, initially 

blocked Robertson and Curtis from leaving the room, but when Garcia became distracted, 

Robertson and Curtis fled from the house in Curtis’ car.  Garcia, wearing the blue helmet, followed 

on the motorcycle.  While driving away, Curtis and Robertson noticed police located in a restaurant 

parking lot and pulled over.  They reported the incident and identified Garcia and Ryan as the men 

who robbed them.  Garcia was not immediately arrested. 

 Garcia would later say that the following day, he rode his motorcycle to his friend David 

Boyer’s house, wearing a red helmet.  Garcia left the red helmet at Boyer’s house.   

 Garcia was soon arrested for the robbery of Robertson and Curtis.  He denied any 

involvement.  Garcia was charged with two counts of first degree robbery, two counts of unlawful 

imprisonment, and one count of first degree unlawful possession of a firearm.  

 In a search of Garcia’s house, police recovered a blue motorcycle helmet, but not a red 

helmet.  The police also obtained the videos from Ryan’s video recording system through two 

different search warrants.  With the initial search warrant for the home, the police obtained the 

video recorder.  Then, on August 24, 2020, the police obtained another search warrant to recover 

the specific videos from the recorder, which were obtained after some delay.  The warrant return 

was signed weeks later, in October 2020.   

II.  PRETRIAL  

 Garcia’s case was scheduled to proceed to a jury trial.  Prior to trial, Garcia moved to 

suppress the video evidence obtained by the August 24 warrant.  Garcia argued that the warrant 
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was returned outside of the 10-day period allowed by CrR 2.3(c).1  In response, the State informed 

the court that it would not seek to admit any evidence obtained pursuant to the August 24 warrant; 

the only video evidence the State would offer would be pursuant to a different court order.  The 

trial court determined, accordingly, that the issue was moot.   

 Garcia’s trial was continued seven times.  Six orders granting continuances were granted 

“upon agreement of the parties pursuant to CrR 3.3(f)(1).”  Clerk’s Papers (CP) at 168-72, 174.  

Most of the continuances were requested due to delays in discovery or defense preparation.  Those 

agreed orders were dated September 8, 2020, November 19, 2020, February 26, 2021, May 19, 

2021, May 26, 2021, and August 26, 2021.  The other continuance, dated June 7, 2021, was 

requested by the defendant because of defense counsel’s need to watch “several hundred videos” 

with the defendant and because of “limited time” to meet due to the COVID-19 pandemic.  CP at 

173.  The trial court granted the request as being “required in the administration of justice pursuant 

to CrR 3.3(f)(2).”  CP at 173.  

III.  JURY TRIAL   

 Garcia’s jury trial began on November 29, 2021.  On the first day, before opening 

statements, the trial court discussed motions in limine with the State and defense counsel.  Defense 

counsel requested a ruling in limine to prevent the admission of evidence of Garcia’s criminal 

record and his “reputation for violence.”  1 Verbatim Rep. of Proc. (VRP) at 69-70.  Defense 

counsel and the State both discussed the evidence of Garcia’s criminal record as evidence of “bad 

                                                 
1 “The warrant shall be directed to any peace officer and shall command the officer to search, 

within a specified period of time not to exceed 10 days, the person, place, or thing named for the 

property or person specified.”  CrR 2.3(c). 
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acts.”  1 VRP at 70-71.  The trial court granted Garcia’s motion and excluded reference to Garcia’s 

criminal record and reputation.   

 At trial, Ryan, Curtis, and Robertson all testified consistently with the above facts.   

 Garcia also testified in his own defense.  Garcia claimed the blue helmet found by police 

was not his and that he owned a red motorcycle helmet.  The State asked Garcia where his red 

helmet was, and Garcia said he left it at Boyer’s house.  The State asked why Garcia did not call 

Boyer to have him bring the red helmet to him to prove he owned a red helmet, but Garcia said he 

thought the police already had possession of it.   

 When the State persisted to question Garcia about his red helmet and why it was not 

produced, the trial court interrupted the testimony and excused the jury.  The trial court explained 

that it was concerned about the State’s line of questioning because it could elicit testimony that 

Garcia was unable to produce his red helmet himself because he was in police custody.  The State 

responded that it was only asking questions about why others did not produce the helmet, not 

Garcia.  Before bringing the jury back to the courtroom, the trial court cautioned against the line 

of questioning.  Garcia’s testimony resumed.   

 During redirect examination, defense counsel began questioning Garcia about his 

upbringing and “being in the streets.”  6 VRP at 47.  The State requested a sidebar, and with the 

jury remaining in the courtroom, both counsel approached the bench for the discussion.  The 

sidebar was not transcribed or recorded while it took place.  When Garcia’s testimony resumed, 

defense counsel struck their question about “being in the streets.”   
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 At the beginning of the next trial day, the trial court made a record outside of the presence 

of the jury about the sidebar.2  The trial court explained: 

[The State] and [defense counsel] and I had a sidebar while Mr. Garcia was 

testifying and the concern was -- based on a question that had been asked by 

[defense counsel], the concern was whether or not the defendant, by his answer, 

would be opening the door to potential character evidence; and I believe once we 

came out of that sidebar, [defense counsel] struck her question. 

 

7 VRP at 5-6.  Both the State and defense counsel confirmed that the trial court’s recollection of 

the sidebar was accurate.   

 The jury found Garcia guilty of the robbery counts and false imprisonment counts.  The 

jury did not reach a verdict on the charge of unlawful possession of a firearm, resulting in a mistrial 

on that count.  Garcia appeals.   

ANALYSIS 

I.  SIDEBAR DID NOT IMPLICATE PUBLIC TRIAL RIGHT 

 Garcia argues that the sidebar conference, without it being promptly memorialized on the 

record, violated his right to public trial.  We disagree.   

 A.  LEGAL PRINCIPLES 

 “Whether a defendant's right to a public trial has been violated is a question of law, subject 

to de novo review on direct appeal.”  State v. Smith, 181 Wn.2d 508, 513, 334 P.3d 1049 (2014).  

The appellant has the burden to show the public trial right was implicated.  State v. Love, 

183 Wn.2d 598, 605, 354 P.3d 841 (2015), cert. denied, 578 U.S. 906 (2016). 

                                                 
2 Garcia’s testimony occurred on December 7, 2021.  The verbatim report of proceedings does not 

include any hearings from December 8.  The trial court’s memorialization of the sidebar occurred 

on December 9.   
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 When analyzing whether the public trial right has been affected, we “ ‘begin by examining 

. . . whether the public trial right is implicated at all . . . then turn to the question whether, if the 

public trial right is implicated, there is in fact a closure of the courtroom; and if there is a closure, 

whether . . . the closure was justified.’ ”  Smith, 181 Wn.2d at 513 (alterations in original) (quoting 

State v. Sublett, 176 Wn.2d 58, 92, 292 P.3d 715 (2012) (Madsen, C.J., concurring)).   

 “[T]he experience and logic test [is used] to determine whether the proceeding at issue 

implicates the public trial right.”  Id. at 514.  “ ‘The first part of the test, the experience prong, asks 

whether the place and process have historically been open to the press and general public.  The 

logic prong asks whether public access plays a significant positive role in the functioning of the 

particular process in question.’ ”  Id. (internal quotation marks omitted) (quoting Sublett, 

176 Wn.2d at 73).   

 In Smith, our Supreme Court applied the experience and logic test to sidebar conversations 

and held that “sidebars do not implicate the public trial right.”  Id. at 511, 515-19.  “Proper sidebars 

. . . deal with the mundane issues implicating little public interest.”  Id. at 516.  But the court 

limited its holding, stating: 

[M]erely characterizing something as a “sidebar” does not make it so.  To avoid 

implicating the public trial right, sidebars must be limited in content to their 

traditional subject areas, should be done only to avoid disrupting the flow of trial, 

and must either be on the record or be promptly memorialized in the record.   

 

Id. at 516 n.10.  The sidebars in Smith, according to the court, were proper sidebars because even 

though they were conducted in hallways, outside of the view of the public,3 they were designed to 

                                                 
3 The sidebars were not conducted in the courtroom because the physical layout made such 

conversations difficult to hold without risking “contaminating the jury with potentially prejudicial” 

information.  Smith, 181 Wn.2d at 512.   
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address speaking evidentiary objections throughout the trial and were memorialized and recorded 

on the record.  Id. 518-19.  And considering the purpose of the public trial right, in part, is to allow 

“the public to observe the process and weigh the defendant’s guilt or innocence for itself,” the 

evidentiary topics discussed at the sidebars would not assist the public in these observations.  Id. 

at 518.   

 The Smith court concluded:   

Sidebars have traditionally been held outside the hearing of both the jury and the 

public.  Because allowing the public to “intrude on the huddle” would add nothing 

positive to sidebars in our courts, we hold that a sidebar conference, even if held 

outside the courtroom, does not implicate Washington’s public trial right.   

 

Id. at 519.   

 Not all pauses in court proceedings will qualify as a sidebar.  In State v. Whitlock, our 

Supreme Court held that the public trial right was implicated when, during a bench trial, the judge 

left the courtroom with the attorneys to discuss issues about a key witness who was a police 

informant.  188 Wn.2d 511, 523, 396 P.3d 310 (2017).  The State requested a sidebar, but the trial 

court instead adjourned court and called counsel into his chambers.  Id. at 516.  About two hours 

later, the trial court explained the contents of the discussion on the record.  Id.   

 The Whitlock court determined that the public trial right was implicated by the chambers 

discussion.  Id. at 523.  It reiterated that sidebars under Smith deal with “ “mundane issues 

implicating little public interest[,] done only to avoid disrupting the flow of trial, and either on the 

record or promptly memorialized in the record.’ ”  Id. at 522 (alteration in original, some original 

alterations omitted) (quoting Smith, 181 Wn.2d at 516 & n.10).  The court rejected the State’s 
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argument that the topics discussed in the trial court’s chambers were only legal issues appropriate 

for a sidebar, stating:  

[T]he objection argued in chambers in this case was not purely technical or 

legalistic.  It was about a matter easily accessible to the public: informants and their 

motives to curry favor with authority.   

 

Id. at 523.  Moreover, even though the subject of the discussion was eventually placed on the 

record, because the proceeding occurred in a bench trial, “there was no reason for any delay in 

memorialization at all,” and “[t]he entire objection could have been argued on the record at any 

time with no inconvenience to anyone.”  Id.  Without those requirements for a sidebar being met, 

the court determined the departure of the trial court and the attorneys was a recess with a closed 

courtroom, not a sidebar.  Id. at 516.   

 B.  APPLICATION 

 Here, Garcia must carry the burden to establish implication of his public trial right.  See 

Love, 183 Wn.2d at 605.  Garcia argues that the delay in the memorializing the content of the pause 

in proceedings until the next court day means that the sidebar discussion fails to qualify as a proper 

sidebar under Smith.  Garcia argues that we should, therefore, apply Whitlock to find that his public 

trial right was implicated.   

 Garcia cannot carry his burden.  Delay in memorialization of a sidebar, by itself, does not 

necessarily implicate a public trial right.  Division Three of this court considered a similar issue in 

State v. Crowder, 196 Wn. App. 861, 385 P.3d 275 (2016), review denied, 188 Wn.2d 1003 (2017).  

In Crowder, the parties and the court participated in a sidebar during jury selection, but the contents 

of the sidebar were never memorialized on the record.  Id. at 867.  The court rejected the 

defendant’s argument that this failure necessarily violated his public trial right, stating, “Mr. 
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Crowder’s public trial argument would have traction only if he could show something substantive 

occurred during the off-the-record side bar.”  Id.  The court continued: 

The State proffers the sidebar discussion simply addressed nonsubstantive 

procedural matters regarding the trial court’s motions practice.  Mr. Crowder does 

not contest this proffer, and nothing in the record suggests it is inaccurate.  While 

it would have been preferable for the court to have ensured the sidebar was 

recorded, . . . we are satisfied the present circumstances do not permit Mr. 

Crowder’s public trial challenge. 

 

Id. (internal citation omitted). 

 Similarly, here, Garcia cannot show that the sidebar conversation contained anything other 

than “mundane” matters appropriate for a proper sidebar.  See Smith, 181 Wn.2d at 516.  The trial 

court described the sidebar as pertaining to defense counsel’s questioning and whether it might 

open the door to character evidence previously excluded by the trial court’s in limine ruling.  And 

both parties agreed with this summary.  The content was limited to an evidentiary issue, with no 

showing that any substantive decisions were actually made, apart from perhaps defense counsel’s 

own decision to alter their questioning to reflect a previous in limine ruling.  Further, the sidebar 

was clearly conducted to avoid disrupting the flow of the trial.  This is precisely the type of 

discussion that Smith characterizes as appropriate for a sidebar—whether and how an in limine 

ruling applies in the course of the questioning of a witness in front of a jury.  See id. at 517 n.11 

(Smith court analogized appropriate sidebar topics to an umpire calling balls and strikes in the 

course of a game).   

 Moreover, unlike Crowder, this sidebar was actually memorialized on the record, albeit on 

the morning of the next trial day.  Garcia has not persuasively identified any meaningful 
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consequence to this modest delay.  The public was still able to observe the discussion at the bench 

in real time and learn of the contents of the discussion in a relatively prompt manner.   

 Even if the delay of putting the contents on the record does not meet a narrow definition of 

“promptly memorialized” necessary for a “proper” sidebar under Smith, it does not follow that 

Garcia’s public trial right is implicated.  Cf. State v. Karas, 6 Wn. App. 2d 610, 620, 431 P.3d 

1006 (2018) (rejecting argument that anything that is not a proper sidebar implicates the public 

trial right).  He must still “show something substantive occurred during the off-the-record side 

bar.”  Crowder, 196 Wn. App. at 867.  As shown above, this, Garcia cannot do. 

 Garcia’s heavy reliance on Whitlock is misplaced.  There, because the proceeding was a 

bench trial, none of the purposes of a sidebar were present.  The court determined the conversation 

could have occurred in open court without any potential for contaminating the jury with prejudicial 

information or delaying the proceedings.  Whitlock, 188 Wn.2d at 523; compare Smith, 181 Wn.2d 

at 512 (sidebar occurred in hallway due to risk of “contaminating” the jury).  And, critically, the 

in-chambers conference did not involve a traditional subject matter of sidebars, such as “legal 

challenges and evidentiary rulings,” but instead concerned a factual matter that was neither 

technical nor legalistic.  Whitlock, 188 Wn.2d at 522-23.  

 Garcia has not carried his burden.  We hold that Garcia’s public trial right was not 

implicated by this sidebar.   

II.  SAG CLAIMS 

 Garcia asserts multiple additional grounds in his SAG.  Garcia asserts (1) violations of his 

speedy trial rights due to multiple continuances, (2) errors based on the failure to conduct DNA 

testing on the blue motorcycle helmet and, relatedly, insufficiency of evidence because of false 
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witness testimony that would have been refuted by this DNA testing, (3) erroneous admission of 

evidence based on an improper warrant, (4) prosecutorial misconduct based on improper questions 

during Garcia’s testimony, and (5) ineffective assistance of counsel for comments made by defense 

counsel about Garcia’s prior bad acts.  We determine that each of these grounds fails.   

 A.  SPEEDY TRIAL RIGHTS 

 Garcia claims that his speedy trial rights were violated because multiple continuances 

delayed his trial for over a year.  Garcia appears to argue that the delayed trial was both a violation 

of his constitutional right to a speedy trial and untimely under CrR 3.3.4  We disagree.   

 1.  Constitutional Speedy Trial Right 

 To determine whether the speedy trial right was violated under either the Washington or 

United States Constitutions, we employ a balancing test.  State v. Ollivier, 178 Wn.2d 813, 827, 

312 P.3d 1 (2013).  “The analysis is fact-specific and ‘necessarily dependent upon the peculiar 

circumstances of the case.’ ”  Id. (internal quotation marks omitted) (quoting State v. Iniguez, 167 

Wn.2d 273, 288, 292, 217 P.3d 768 (2009)).   

 When the delay to trial is requested by the defendant, the speedy trial right is generally not 

violated.  See id. at 831-33 (“Nearly all of the continuances were sought so that defense counsel 

could be prepared to defend.  This is an extremely important aspect of the balancing and leads us 

to conclude that the length of delay was reasonably necessary for defense preparation and weighs 

                                                 
4 These should be construed as separate grounds.  See State v. Ollivier, 178 Wn.2d 813, 822-28, 

312 P.3d 1 (2013) (“While [CrR 3.3] has the purpose of ensuring that a defendant's constitutional 

right to a speedy trial is effectuated, complying with it does not necessarily mean that no 

constitutional violation occurs.”) (analyzing “Right to a Speedy Trial Under CrR 3.3” and 

“Constitutional Right to a Speedy Trial” as separate claims). 
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against the defendant.”); also In re Pers. Restraint of Benn, 134 Wn.2d 868, 952 P.2d 116 (1998) 

(Supreme Court determined there was no constitutional violation to defendant charged in May 

1988 and brought to trial in March 1990 when the delay was almost entirely attributable to 

continuances that were requested by the defense or agreed to by the defense and there was no 

evidence of prejudice due to the delay); see also United States v. Gearhart, 576 F.3d 459, 463 (7th 

Cir. 2009) (“Where a defendant seeks and obtains a continuance, the defendant himself is 

responsible for the resulting delay”).  

 Here, the requested continuances were all either agreed upon by both the State and defense, 

or requested by the defense.  And the continuances were largely requested for additional discovery 

for the defense or to enable the defense to adequately prepare for trial, considering obstacles 

presented by the COVID-19 pandemic.  Because these continuances were requested by Garcia and 

facilitated a trial that his defense was prepared for, the record does not support finding a violation 

of Garcia’s constitutional right to a speedy trial.   

 2.  Time for Trial Under CrR 3.3 

 Related to, but separate from, the constitutional right to speedy trial, CrR 3.3 governs a 

defendant’s time to trial and generally requires in-custody defendants to be brought to trial within 

60 days and out-of-custody defendants to be brought to trial within 90 days.  But CrR 3.3(e)(3) 

also states that delays “granted by the court pursuant to section (f)” by continuances are excluded 

from the calculation of the time for the defendant’s trial to be timely.  CrR 3.3(f)(1) allows the trial 

court to grant continuances based on the agreement of the parties, and CrR 3.3(f)(2) permits 

granting continuances based on a motion by a party.   
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 Here, six of the continuances delaying Garcia’s trial were granted by the trial court “upon 

agreement of the parties pursuant to CrR 3.3(f)(1).”  CP at 168-72, 174.  The other continuance 

was granted following Garcia’s request, pursuant to CrR 3.3(f)(2).  Garcia provides no information 

about how any of these continuances and the resulting extensions of the time for trial violated the 

rules.  Accordingly, Garcia’s challenge based on CrR 3.3 fails.  RAP 10.10(c).   

 B.  MATTERS OUTSIDE OR UNSUPPORTED BY THE APPELLATE RECORD 

 1.  Challenges Based on Blue Helmet and Alleged False Testimony 

 Garcia claims he requested the blue motorcycle helmet be produced for DNA testing on 

November 22, 2021, and it was error for that request to be denied.  He also claims that his counsel 

was ineffective for not requesting that the blue helmet be produced for his request.  The record 

does not include Garcia’s request to produce the helmet, his counsel’s failure to request the helmet, 

or information about any proceedings on November 22, 2021.  Because these claims involve facts 

outside the scope of the appellate record, they fail.5  State v. Alvarado, 164 Wn.2d 556, 569, 

192 P.3d 345 (2008) (the court “cannot review” claims that rely on evidence outside of the 

appellate record).   

 Garcia also refers to the blue helmet when he claims the elements of first degree robbery 

were not proven beyond a reasonable doubt.  He argues that Ryan, Robertson, and Curtis admitted 

to lying about Garcia’s involvement during their testimony and if the blue helmet was tested for 

DNA, it would prove that he was not the person wearing the blue helmet in the videos from the 

day of the robbery.  Garcia claims that without the false testimony and with a showing that his 

                                                 
5 Claims including facts outside of the record are more appropriate for a personal restraint petition.  

See State v. McFarland, 127 Wn.2d 322, 338, 899 P.2d 1251 (1995). 
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DNA is not on the blue helmet, the elements of his first degree robbery charges were not proven 

beyond a reasonable doubt.   

 This claim also fails; there is no information in the record that any of the witnesses lied 

during their testimony and, as discussed above, any evidence about DNA testing is similarly not 

in the record.  See Alvarado, 164 Wn.2d at 569.   

 2.  Admission of Evidence Based on Untimely Warrant Return 

 Garcia next claims that the evidence derived from the August 24 warrant to obtain video 

evidence was improper.  He asserts that because the warrant return was not signed until weeks 

later in October 2020, more than 10 days after the warrant was issued, the warrant was not timely 

executed.   

 While Garcia is correct that the warrant return was signed over 10 days after the warrant 

was issued, the record does not support Garcia’s claim that video evidence derived from the August 

24 warrant was admitted and used against him.  Indeed, when Garcia’s counsel moved to exclude 

the evidence obtained from the August 24 warrant, the State responded that it did not intend to 

introduce that video evidence.  Beyond stating the execution of the warrant was untimely, Garcia 

has not identified how his trial was affected by the mere extraction of the video evidence.  Because 

the record does not support that the video evidence from the August 24 warrant was actually 

admitted or used against Garcia during trial, this claim fails.  See Alvarado, 164 Wn.2d at 569.   

 3.  Prosecutorial Misconduct 

 Garcia claims that the State committed prosecutorial misconduct by asking him questions 

that he “could not answer in fear of [a] mistrial.”  SAG at 3.  Garcia asserts that he was being 
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forced to reveal he was in police custody when questioned about why he did not call Boyer to 

retrieve his red helmet.   

 Here, again, the record does not support Garcia’s claim.  The trial court did not permit the 

State to elicit that Garcia was unable to produce his helmet himself for evidence as a result of being 

in custody.  In fact, the trial court excused the jury from the courtroom and cautioned the State 

against asking Garcia about his ability to produce the helmet to police.  Because the record does 

not support Garcia’s claim that the State’s questioning elicited a prejudicial response from Garcia, 

this claim fails.   

 4.  Comments About Prior Bad Acts 

 Finally, Garcia claims that he received ineffective assistance of counsel when his counsel 

“ask[ed] questions in front of [the] jury about bad acts.”  SAG at 6.  Garcia points to 1 VRP at 

69-70 for this assertion.  However, the specific portion of the transcript that Garcia references was 

a pretrial discussion about motions in limine.  The discussion did not occur in the jury’s presence.  

The record does not reflect that any prior bad acts by Garcia were revealed to the jury as a result 

of this conversation.  The record presented for consideration does not support Garcia’s claim; 

accordingly, it fails.   

CONCLUSION 

 We hold that Garcia has not met his burden to show his public trial right was implicated 

when the parties conducted a sidebar about an evidentiary issue.  Additionally, we determine that 

Garcia’s SAG claims fail.  We affirm Garcia’s convictions.   
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 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

  

 PRICE, J. 

We concur:  

  

LEE, P.J.  

CHE, J.  

 


